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How you may feel about this topic...




Headlines bombard us daily

Closing of schools

A Millions under shelter in place
(@l orders

Yield on 10-Year Bond 129 AM

Social distancing mandatory
| to save lives

Not enough
ventilators

‘Time for Pulling Out All theg
Stops,’W.H.O. Chief Warns



https://www.nytimes.com/2020/03/06/us/coronavirus-college-campus-closings.html?action=click&module=Top%20Stories&pgtype=Homepage

Managing risk through consistency, communication,
policies and procedures

Legal Standard of care

Campus closure and MD/DC orders - who decides when to
reopen

Force majeure language in enrollment agreement and
other contracts

Requests for refunds
Language for letter of employment, staff Handbook
Paying faculty, staff during school closure due to pandemic

Distance learning as extension of campus — documenting
instruction, parental consent forms, application of
Handbook and Honor Code, recording

New Families First Coronavirus Response Act sick leave
benefits

Reporting illness of school community members
Takeaways
Questions



Managing

risk

e Zero risk is not the goal

e Identify and limit risks in school community
through reasonable policies, complying with
standard of care and best practices

* Insurance may ultimately help to minimize
financial risk (subject to limits, terms and

conditions)



What are other
schools doing?

NBOA school survey on impact of COVID-19

https://www.surveymonkey.com/results/SM-

RGFNFCWM7/

JRefunding tuition
dHandling distance learning

dPaying exempt and non-exempt employees
in distance learning

dHandling tuition refund requests
dRefunds for preschool programs

dMajor concerns


https://www.surveymonkey.com/results/SM-RGFNFCWM7/

A plaintiff suing a school for negligence must
demonstrate:

* School owed duty of care Lega| Standard
 Risk of injury was reasonably foreseeable f
» Breach of duty of care or failure to observe Of Care

reasonable standard of care

e Breach or fallure caused or contributed to
Injury, loss or damage suffered.




Orders closing
schools as
non-essential
businesses

» Governor Hogan issued order
March 23, 2020 closing all non-
essential businesses

« DC Mayor order March 25, 2020

e Schools not listed as essential
businesses In Orders



* Md. Interpretive Guidance, DC Order reference Cybersecurity
and Infrastructure Security Agency for essential employees

e https://www.cisa.qgov/identifying-critical-infrastructure-during-
covid-19

ESSG nt| al » Workers to ensure continuity of building functions
 Security staff to maintain building access control and

em p I Oyees physical security measures

» Educators supporting public and private K-12 schools,

i n n O n = cc_)lleges, and L_lniversities for purposes of faci_litating
) distance learning or performing other essential
Esse nt| al functions, if operating under rules for social distancing
» Persons facilitating remote working by other staff
SC h OO I S » Performing essential administrative functions such as

picking up mail, processing payroll
 Schools should limit staff to these functions

« Document requirements for social distancing, environmental
cleaning and disinfection

S


https://www.cisa.gov/identifying-critical-infrastructure-during-covid-19

In separate :
orders, MD
Governor, DC -
Mayor

ordered public
schools closed -
to April 24,
2020

Not binding on independent schools

But both Orders closing non-essential businesses Is
binding on independent schools which are not
essential businesses

Interpretive Guidance says certain employees can still
be on campus (security, maintaining building, distance
learning support, caring for live animals, essential
administrative functions, picking up mail, processing

payroll)
If Governor or Mayor amends Order to open non-

essential businesses, independent schools can
reconvene earlier BUT

e May be too risky
« May not be standard of care or best practice

» Check with local public health officials before re-
opening or follow public school schedule



» Schools must close except they can facilitate distance
learning and distance, modify facilities to provide
support for addressing COVID-19 or support efforts
to address public emergency declared by Mayor.

* No gatherings over 10 people; must have social
distancing 6 feet apart.

D C M ayOr » Child care facilities are essential, should prioritize

services for children of essential employees and

C I Oses n O n — comply with OSSE Guidance related to COVID-19.

. . » Also references same federal memorandum allowing:

. [ eSSentiaI « Workers to ensure continuity of building

functions

b US i nesses  Security staff to maintain building access

control and physical security measures

e-"—fective 3 25 20 « Educators supporting public and private K-12
. . schools, colleges, and universities for purposes
of facilitating distance learning or performing

other essential functions, if operating under
rules for social distancing

« May grant waiver to nonprofit through DC Homeland
Security and Emergency Management Agency.

11



COVID-19 as

Superior Force 5

* Force majeure - ““superior force”,
chance occurrence, unavoidable
accident

 Refers to clause in contracts
(sometimes in Handbook) to remove
liability for natural and unavoidable
catastrophes beyond School’s control
that interrupt expected course of
events and restrict participants from
fulfilling obligations

 Your third party vendors often use
this provision too

12
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Enrollment agreement language

Language should give school flexibilitywto change schedule, add days, provide distance
learning, close campus for events beyond your control

No refund of tuition if “force majeure” events occur if in enrolilment agreement, depending
on school culture

Difficult in preschool or child care programs which are closed without distance learning for
three year old. Sometimes daycare contracts are month to month. Is alternative to not
charging tuition not paying employees?

If you don’t have this language, add for next agreement or add addendum if already sent to
parents

If you have it, may need to improve language
Tuition refund insurance keyed to withdrawal, which some families may invoke.

13



* In the event of any failure or delay in the School’s
performance resulting from causes beyond the
School’s reasonable control and occurring without its

fault or negligence, including without limitation, acts
Sam p I € FO ICE of God, fire, pandemic, epidemic, government
s restrictions, wars, threats or acts of terrorism and
M aJ eure Insurrections, the tuition obligations under this
s Agreement shall continue and the School shall not be
C I ause In liable for any such failure or delay in its
en rOI I ment performance.
» The School may extend schedules for the time equal
ag reement to the time lost due to any delay so caused and/or to
conduct classes via distance-learning and/or schedule

classes on weekends, at the School’s discretion.

14



Refund

requests

« If agreement includes force majeure,
response is while campus physically
closed, School is still open for learning
and connecting online.

* If no clause, same response.

* In legal dispute, court will apply
common law principles of
Impracticability, impossibility and
frustration.

o If language is not clear, more difficult
to construe.

15



Enroliment
agreements not yet
returned?

e Opportunity to send

Addendum if needed; do so
consistently

» Alot of schools extending

deadlines to return deadline
and for refund.

» Enrollment keyed to teacher

letters of
employment/contracts.



 Fees for future transportation, aftercare, athletics,
field trips.

. - = Probably no force majeure clause applicable to fees.
& - « However, fees are committed whether fees occur.

Refunds for fees * Culture mtay dicélateI Ireturn on pro rata basis to retain
different than community goodwill.

- o Boarding schools have room and board fees —
tu ition - part Of B - services not being delivered on closed campuses.

- ;;_ 4 Jeopardlze debt covenants and references to
Wh0|e p'CtU re ¢ alternative sources of revenue? Check with finance
,,g”s»_taff board committee.

¥ - Can your financial model take a hit on fees now to
maintain goodwill and school viability and family
“buy-in? Or slippery slope?

- = Have to look at whole picture.

17



Implications for

financial aid

* Request for
reconsideration of
financial aid due to
hardship?

- eRequest to resubmit

financial information



Review vendor
contracts for

refund, pro

rata return

 Look at vendor contracts and force majeure
language

e Schools can ask vendors for relief

» Food service example — if schools don’t pay,
employees working for food service more likely
to be laid off.

» Consider renegotiating reduced amount for
period of time

19



LLooking to the future

e Potential loss of international
students

 Impact on endowment
lg « What Is right size of your school?
e Is downsizing indicated

e \What are alternative revenue
streams?

 Looking to the future
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New contracts (other than -
enrollment)underway or in future

e s I s CoL T

Will Covid-19
frustrate or delay
performance

Address Covid-19 No longer
and its effects “Unforeseen”

21



To pay or not to pay faculty, staff (new webinar)

» See link to NBOA survey in earlier slide for different approaches
» Choices informed by resources, school culture and policies, state law, individual employee contracts or
letters of employment:
» Pay all employees during closure, regardless of work status
» Pay those who are still working
» Furlough (temporary unpaid layoff from work, with benefits - usually return after furlough)

» Reduction in force — separation due to lack of funds, lack of work, redesign or elimination of positions
or reorganization, with no expectation that employee will be recalled if position eliminated.

» Layoff - dismissal, usually permanent, without cause

» Special protections for exempt employees (not required to be paid overtime) to receive full salary for any
week in which work performed.

» Work with school counsel before implementing any separation from employment.

» Type of separation may impact eligibility for unemployment benefits recently expanded under federal
stimulus package. 22



New legislation passed this morning to
help unemployed workers

. *New legislation adds 13

[e ] weeks of unemployment
payments to the usual duration
(mostly 26 weeks)

» Adds extra weekly $600 on
top of usual payments for four
months.



Flexible
_anguage for
Staff Handbook

 This Handbook does not constitute a

guarantee that your employment will
continue for any specified period of time or
end only under certain conditions. Nothing In
the Handbook constitutes an express or
Implied contract of employment or warranty
of any benefits.

From time to time, the school may
unilaterally, in its discretion, amend,
supplement, modify or eliminate one or more
of the benefits, work rules or policies
described in this Handbook, or any other
employment benefits, work rules or policies,
without prior notice.

24



_anguage for
employment
letters

e You may be assigned additional or different
responsibilities by your division director or
the Head of School at the School’s discretion.

* The terms and conditions of your
employment are subject to modification as
the School’s needs require, in our judgement.

25



“If Corona
doesn’t kill us,

distance
learning will”

e https://www.instagram.com/tv/
B-
KHj7BhQQg/?igshid=1260lsuskl1z
tg

e Slack

o SKkype

e« ZOOM

e Jabber

* Google Hangout
e Microsoft

e Facetime

26


https://www.instagram.com/tv/B-KHj7BhQQg/?igshid=126olsusk1ztq

Distance learning expectations for faculty, staff

« Communicate in writing anticipated time
frame for campus closure

« How should employees engage with
School

 Their status — telework, report to
campus, furloughed, terminated.

e For employees not working, set
expectations to remain in contact by
checking email or calling.

27
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Distance learning — days of instruction

e RN i AR AT v ek s OB ETE  h aame E
i Gkl L

 Maryland schools need 170 days of instruction. Track and
document school sessions, “attendance”. Number of DC days
not specified. Enforcement unknown.

« Communicate that all schoolwork performed during time you
are closed is considered “instructional day” to meet state
requirements.

e Track, document instruction, classes
« Communicate expectation that each day Is academic day.
» Take attendance 2




Distance learning — parental consent

Parents may need to

consent to use of online
learning platform,
depending on vendor.

If parental consent not
required and School
can consent for
parents, still consider
Virtual Learning
Consent form and
Virtual Meeting
Consent form for

parents to sign anyway.

If no parental consent,
send notice to
encourage parents to
review terms and
conditions and privacy
practices of platform
by sharing link.

Only School should
share screen in distance
learning, not students,
to prevent
“Zoombombing”.

29



Distance
learning — to
record or not

to record

What is rationale for recording?

Schools can record with consent and notification to
parents with legitimate reason such as facilitating access
by students unable to log in in real time.

If recording, have routine document destruction of
recordings according to set schedule after students have
accessed recordings.

If recording, know what you are recording; edit before
circulation.

Do not record to “protect teachers” - can be weaponized
against them.

Take attendance and document session In manner other
than recording.

Try to replicate normal school day as much as possible,
which does not typically involve recording.

Do not record any private one-on-one sessions. Teachers
can make notes to file to document session.

Prohibit students from recording.

30



Distance learning as extension of School campus
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New laws on sick leave

-------

S S st v

Families First Coronavirus Response Act enacted effective April 2, 2020 for employers with less than 500
employees

Creates two emergency leave benefits for eligible employees:

1) Creates Emergency Family and Medical Leave Expansion Act (EFMLEA) which expands existing
Family and Medical Leave Act; and

2) Emergency paid sick leave Act (EPSLA)
Creates tax benefits for paid sick and paid family and medical leave
Expires Dec. 31, 2020
DOL Q and A: https://www.dol.gov/agencies/whd/pandemic/ffcra-guestions

DOL Fact Sheet : https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-paid-leave

32


https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-paid-leave

Existing Family and Medical Leave Act (FMLA)

Existing Family and
Medical Leave Act entitles
eligible employers up to 12
weeks of unpaid, job-
protected leave for certain
family and medical reasons
each year.

Employers covered with
50 or more employees

Qualifying reasons include birth
N\, or adoption of child, caring for
Employees eligible who spouse, child or parent with
worked at least 12 : health diti
months antRi25 N otirs serious health con |_t|on,
prior to start of leave employee’s own serious health
condition, or certain covered
active duty situations
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e Up to 12 weeks of leave avallable to employees (employed at least 30
days) unable to work or telework for same reasons as existing FMLA
but also for Qualifying Need related to public health emergency such as
caring for child under 18 whose school is closed, or if childcare worker
unavailable, due to public health emergency such as Covid-19

 The Covid-19 related school/childcare closure is new qualifying event

 Employee gets 12 weeks TOTAL, not 12 weeks for school/childcare
closure plus other qualifying events.

 For EFMLEA, applies to employers with less than 500 employees, vs.
FMLA for employers with 50 or more employees.

34



Emergency
Family and
Medical
_eave
Expansion
Act
(EFMLEA)

Definition of eligible employee has changed. Under FMLA, employee

worked 1,250 hours during prior 12 months. Under EFMFLA, employee
worked for 30 calendar days (not consecutive).

First 10 days unpaid, but employees may substitute other paid leave
benefits such as paid vacation leave OR paid sick time under the EPSLA
(this will only be at 2/3 of their pay and runs concurrently)

Paid Leave is New under EMFL: After initial unpaid 10 days, employers
to pay employees 2/3 of regular salary up to $200 per day or $10,000
total; pro rata pay for part time employees.

Employers exempt with fewer than 25 employees

Secretary of Labor can exempt employers with less than 50 employees

from EFML requirements if jeopardizes viability of business.

35



Emergency
Family and

Medical
|_eave Act

 Employers exempt with fewer than 25
employees

« Secretary of Labor can exempt employers
with less than 50 employees from EFML
requirements if jeopardizes viability of
business.

« EMFLEA provides job protection and usual
reinstatement requirements to equivalent
position

« Employee to provide notice when need for
leave Is foreseeable

36



Emergency Paid Sick Leave Act (EPSLA)




Emergency paid sick leave (EPSLA) ._

P -
LR P

 Available to all employees regardless of length of employment.
e Canuse if:
 subject to quarantine order or isolation order due to Covid-19
« Employee advised by healthcare provider to self-quarantine
» Employee has symptoms of Covid-19 and seeks medical diagnosis
« Employee caring for individual quarantined or self-quarantined as advised by physician

« Employee caring for child if school or childcare is closed, or provider unavailable because
of Covid-19 precautions

38



Full-time employees get up to 80 hours of paid sick time if unable to work or telework due
to Covid-19 related reasons

No carryover of unused time and no payout of paid sick leave for employees terminated
prior to using their 80 hours

Leave in addition to any paid leave employer may provide

Teleworking does not qualify for paid sick time

Part-time employees get up to average number of hours worked over two week period.

39
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3 - Emergency PAID Sick Leave Act (EPSLA)

L

» Cannot require employees to use PTO or other leave before using EPSL; they can use PTO
first and save their EPSL time

« Employee under quarantine or isolation order, or experiencing symptoms of Covid-19,
receives regular compensation up to higher of maximum $511 per day or $5,110 in
aggregate over two-week period

« Employee caring for family members, for son or daughter if child’s school or childcare place
Is closed receive greater of 2/3 of regular compensation or minimum wage up to $200 per
day or $2,000 in aggregate over two-week period.

« Employer can request reasonable documentation to support paid sick leave request.
» Develop Covid-10 policy governing paid sick time and emergency FMLA.

40



Emergency
Paid Sick

| eave
(EPSLA)

« Employer to post notice about leave
entitlements; DOL just provided sample.

« Sec of Labor can exempt employers with 50
employees if compliance jeopardizes viability of
the business as a going concern (waiting for
guidance from DOL on process).

41



NO
discrimination

or retaliation

* Unlawful for employer to discharge,
discipline or discriminate against
employee for taking paid sick leave
under EPSLA

 Violation of EPSLA is considered failure
to pay minimum wages violating
requirements of Fair Labor Standards
Act.

42



Tax credits for employer

Intended to reimburse employer fully, dollar for dollar for cost of providing leave under
EFMLEA an EPSLA

Includes cost of paid leave and costs to maintain health insurance coverage for eligible
employee during leave

Employers required to withhold from employees’ paychecks federal income taxes and
employees’ share of Social Security, Medicare taxes

EmpIO){ers required to deposit these federal taxes, plus employer’s share, with IRS and file
quarterly payroll tax returns.

Employers who pay leave under EFMLEA or EPSLA can retain an amount of payroll taxes
equal to amount they paid, rather than deposit them with IRS.

Em I(R/er may receive tax credit up to $511 per day for $pa ments (and up to $5,111 total) for
FP II_ and/t())r paid EFMLA to employee for illness or $200 per day caring for another
amily member.

Employers may receive tax credit of up to $200 per day or $10,000 for all calendar quarters
In aggregate for paid FMLA provided to employees



Tax credits

 Payroll taxes employer can retain
Include federal income taxes, employee
share of Soc. Security and Medicare
taxes, and employer share of Soc. Sec
and Medicare taxes

o If not sufficient payroll taxes to cover
cost of leave paid, employers can file
request for accelerated payment from
IRS.

* More details coming.
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Reporting illness of faculty, staff |
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« Competing considerations of personal privacy vs. notification of possible direct threat
to community.

 Reporting identity of individual to community no longer appropriate with social
distancing where 'we assume everyone may be infectious. Ok to request deep cleaning
measures due to positive report but no identifying information.

» Schools should respect privacy. Keep sick employee’s identity confidential unless
employee voluntarily agrees to disclose identity. It employee agrees, work together on
the communication.

» Closure of schools over 14-day incubation period lessens rationale to report. If closed
through April 24, that would be over 30 days and less rationale for reporting.

» School nurse can always check with local public health official on next steps about ill
staff member without |vul?|ng name to provide details of timing. They may choose
to do contact tracing and selective notification.

e Make friends with your local public health official!

45



Campus closure documentation to essential
employees, practicing social distancing and
sanitation practices

Review employees on campus to correspond to
government description of tasks

Force majeure clause in enroliment agreement;
revise or amend if needed for next year;

Consider extending enrollment contract deadlines Ta ke aW&y

Review other contracts for COVID-19 1
ramifications. |te mS

Make decision on refunds for tuition, fees
Consider revising employment letters, handbook

New provisions on sick leave; update sick leave,
FMLA policies

Distance learning: parental consent to platform,
expectations on instructional days, compliance with
Handbook, Honor code, Acceptable Use Policy

46



When you reopen campus

* Create, follow policies on CDC disinfectant and
cleaning protocols, handwashing requirements,
hand sanitizer everywhere

« Monitor compliance with CDC policies for schools

« Consider continued social distancing and small
groups impact on usual operations

» Reconsider food service to minimize contagion

* Document document document compliance with
policies (did | say document yet?!)

o Communicate with employees they should stay
home if sick

» Send them home if they come to work sick

» Be prepared with new leave requests to
accommodate new law




|_et’s take a breath
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