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How do you feel about another legal Zoom!?



Agenda

• Bond documents and PPP
• Anticipating adverse publicity, optics from PPP
• Achieving forgiveness of PPP loan
• Review of federal financial assistance from PPP
• Compliance strategies for four new federal laws
• Build on existing approach for sexual harassment, 

discrimination, grievances
• Restart considerations - who decides, standard of care, 

what does restart look like, insurance, guidelines



PPP loan and 
bond 
documents

• For schools that have had bonds issued, bond financing 
documents likely preclude schools from taking on more 
debt through other loans (depends on language in bond 
documents – check covenants)

• PPP loan may be more like grant than loan due to 
forgiveness feature, although school must sign 
promissory note or term note from lending bank.

• Discuss with lender of bonds and request written 
consent.  Avoid default under bond financing documents.



PPP and bond documents

• If lender of PPC loan and lender of bonds is same entity, 
process simpler.

• May have to involve issuer of bonds but hopefully not.
Action items: 

ask lender of bonds for consent to PPP loan.  
get written consent from lender of bonds.  
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Publicity, 
optics

• Assume that schools may be identified as recipients 
of PPP loans. 

• Adverse publicity for Shake Shack (PPP loan), 
Harvard (CARES Act), Ruth Chris Steak House ($20m)

• Some parents advocating for tuition refunds if 
receiving PPP loans.

• Be prepared to respond to adverse press account 
for why loan needed for current challenged.



PPP Loan
Forgiveness

Apply $$ to first 8 weeks of payroll costs; must get to 75% threshold 
for forgiveness.
More guidance coming from SBA.

Payroll includes salaries (up to $100,000), payments for vacation, 
medical or leave, severance payments, group healthcare benefits 
including insurance premiums, retirement benefits.

Although permitted by PPP, avoid using $$ for mortgage interest, rent, 
utilities to prevent lengthening compliance term of Title IX (more 
later).



PPP Loan 
Forgiveness

• Avoid acceleration of payroll to prevent 
unintended payroll issues, wage and hour 
violations, bad optics calling need into 
question, changing elections of 12-month 
employees.

• Probably OK for bonuses, incentives for return
• Consider placing funds in separate account.  
• Don’t use for purposes not authorized. 
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Federal 
Financial 
Assistance 
(FFA) from 
PPP

• All recipients of loans under PPP considered 
recipients of FFA – application form, Q and A from 
SBA on religious schools

• https://www.sba.gov/sites/default/files/2020-
04/SBA%20Faith-Based%20FAQ%20Final.pdf

• FFA triggers compliance with certain federal non-
discrimination laws (Title VI of Civil Rights Act, Age 
Discrimination Act, Title IX, Section 504 of 
Rehabilitation Act)

• Issue: is FFA used in discriminatory manner?
• NAIS getting further guidance, advocating for relief 
• FERPA not applicable because no funds from US 

Dept. Ed.
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Taking a step back:
why are we ramping up new 

programs in pandemic?!?
• Enormous global impact of pandemic on schools and society.

• Unprecedented, existential impact on schools.

• Great uncertainty about if “normal operations” will resume or 
what they will look like.

• From 3% of kids being homeschooled to 100% overnight.

• 6 in 10 Americans have lost jobs, hours, income, including 
parents of your students.

• 22 million unemployment claims or 14% since 3.14.20.

• Enormous pressure on independent schools to communicate 
your value proposition.

• Absurdity of ramping up new programs during pandemic.
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Is FFA 
forever?

• No, only until forgiven.  Could be as short as 8 
weeks plus time for forgiveness (banks can take 
up to 60 days).

• Exceptions:
• If FFA for mortgage interest, rent, utilities, Title IX 

obligations may attach for life of the building.
• Sec. 504 accommodation may apply as long as

Student A enrolled.
• Student B requesting same accommodation may 

prevail.
• If Title IX claim pending when you have FFA, still 

have to resolve claim even if forgiven.
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How much 
risk for FFA?

• The brighter side:  kids not on campus, only 
online classes, summer right around the corner, 
SBA not likely to enforce right now, new Title IX 
regs coming any day may allow ramp-up time.

• The dimmer side:  harder to oversee new 
program, cyberbullying and online harassment 
risks, applies to summer programming, parents 
can complain, file claims, more remedies for 
relief.
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Compliance with 
first new law:

Title VI of Civil 
Rights Act of 1964 
(13 C.F.R. Part 
112)

• No person shall, on ground of race, color or national 
origin be excluded from participation in, be denied the 
benefits of, or be otherwise subjected to discrimination 
under any FFA of SBA. 

• Applies to any service, financial aid, employment, other 
benefits.

• Similar to existing IRS nondiscrimination statement or 
Title VII employment laws, but broader -not just students 
and employees, but other activities.

• More remedies for violations.
• People can complain.
• SBA can get your records to investigate complaint, 

resolve by informal means or refer to ALJ, DOJ.
• SBA can terminate FFA, require immediate repayment for 

violations.

13



Compliance with 
second new law:
Age Discrimination 
Act of 1975 
prohibits 
discrimination on 
basis of handicap

• No person excluded from participation or 
denied benefits on basis of age in denial 
of admissions, financial aid or other 
activities 

• Applies to employees, qualified students
• Make reasonable accommodations to 

otherwise handicapped persons unless 
undue hardship on operation of school.

• Structural accommodations required
• Compliance reports available to SBA and 

public
• Compliance complaints lead to 

investigations, informal resolution, formal 
prosecution
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Age 
Discrimination 
Act of 1975

• Do not confuse with other ADA – Americans 
with Disabilities Act.

• OK to use age for normal operations.
• Persons can complain, leading to 

investigations and remedy imposed by SBA.
• More compliance, oversight, remedies.
• SBA can end FFA or require repayment for 

violations.
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Compliance with third new law:
Title IX, Education Amendments of 1972

A/K/A/ Not just on playing fields anymore
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Prohibits discrimination on basis of 
sex in any education program or 
activity.  13 C.F.R. Section 113 et 

seq.

Started as parity in athletic teams 
and facilities, but includes 

discrimination based on sex, 
including sexual harassment 

allegations, recruitment, 
admissions, financial aid, 

employment, education programs, 
housing and health benefits, 

athletics

Enforced by SBA and/or Office 
of Civil Rights, Dept. of Ed.;  

some confusion with SBA regs. 
vs. OCR regs. 

Violations include failure to 
have grievance procedure or 
handle complaints properly

Suggest contacting attorney for 
compliance, program, policy, 

publication,  notification;

Assign existing employee as 
Title IX compliance coordinator; 
tweak and publish procedures.

This Photo by Unknown Author is licensed under CC BY-SA
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https://creativecommons.org/licenses/by-sa/3.0/


Getting started with Title IX
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1

Appoint Title IX coordinator

2

Develop, publish or tweak existing 
anti-discrimination policy and 
grievance procedure

3

Train coordinator to oversee 
program and complete 
investigations



Title IX 
Requirements

• Notice to students, parents, and employees of grievance 
procedures, how to file complaint.

• A statement that procedures apply to complaints alleging 
harassment by employees, other students, or third parties.

• Definitions of sex discrimination, sexual harassment, other 
prohibited conduct, consent.

• Need investigation of complaints, including opportunity for both 
parties to present witnesses,  other evidence.

• Designated time frames to complete process (OCR wants 60 days).

• Notice to parties, parents, of investigation’s outcome.

• Assurance that school will take steps to prevent recurrence of any 
harassment, correct any discriminatory effects on complaining party 
and others.

• Prohibition of retaliation (including intimidation, threats, coercion, 
or discrimination) with information on how to report subsequent 
problems and how school will investigate them.

• Use of evidentiary standard (preponderance, clear and convincing) 
to determine whether violation occurred.
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Remedies for 
complainant

• file  complaint of discrimination with SBA, OCR; 
180 days from date of violation to file 
complaint

• file complaint in federal court;  if violation of 
deliberate indifference standard, remedies 
include compensatory damages, injunctive 
relief, attorneys’ fees.
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Title IX compliance
• Anti-discrimination statement on website and handbook 

(may be able to briefly delay depending on new regs)
• Harmonize with existing anti-discrimination, sexual 

harassment procedures.
• Train Coordinator (through upcoming AIMS webinar) to 

explain requirements.
• Commit to following through if complaint arises to avoid 

“deliberate indifference” standard (not responding to 
knowledge or complaint);  

• Use new, revised procedures for sexual harassment 
investigations or any other alleged harassment or 
inequity.
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Fourth new law:

Section 504, 
Rehabilitation 
Act of 1973
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Prohibits discrimination against qualified individuals  on basis 
of handicap;  29 U.S.C. Section 701 et seq.;  34 C.F.R. sec. 
104.39(a).

Schools may not exclude qualified handicapped students if 
student can, with minor adjustments, get appropriate 
education.

Must designate employee to coordinate compliance; provide 
grievance procedures.

Must give notice to participants, applicants and employees that 
School does not discriminate on basis of handicap.

Have informal Section 504 grievance process with due process 
standards, fair resolution of complaints. Not  formal hearing. 



Schools already bound 
by similar ADA

• Section 504 preceded Americans With 
Disabilities Act (ADA)

• ADA requires independent school to 
accommodate disabilities as long as not 
undue burden and if not requiring 
fundamental change.

• ADA does not require FFA 

• More process, remedies under Section 504
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“Special 
education” 
not required

Private schools need not offer special ed.

Not required to follow IDEA requiring “special 
ed”.
If they choose to offer special ed, 

• Must evaluate students who may need 
special ed services.  34 CFR Sect. 104.35

• Must provide due process, including 
impartial hearing to resolve disputes 
regarding provision of special ed and 
related services.  34 CFR Sec. 104.36

• Must provide parents with right to 
examine student records

• Sec. 504 plan is not special ed.
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Contrast 
IDEA and 
special ed in 
public 
schools

• Individuals with Disabilities Education Act 
(IDEA) authorizes federal grants to states to 
support education of children with disabilities.

(1) identify, locate, evaluate kids with 
disabilities to determine which eligibility for 
special ed, related services; 

(2) convene  team including parents to develop 
an individual education program (IEP) with 
services for child to ensure “free 
appropriate public education” (FAPE); 

(3) provide procedural safeguards to children 
with disabilities and parents, including right 
to hearing to challenge determinations and 
placements, with ability to appeal to federal 
district court.
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Independent 
school 
requirements 
Sec. 504
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Provide equal opportunity to 
participate in extracurricular 
activities, 34 C.F.R. § 104.37

Provide minor adjustments 
to accommodate students 
with disabilities. 34 C.F.R. §
104.39.



Sec. 504 outside the 
classroom

• Equal opportunity to participate in 
nonacademic and extracurricular 
services and activities, including 
counseling services, physical education 
and athletics. 34 C.F.R sec. 104.37.

•
• Physical accessibility. 34 C.F.R. sec. 

104.21-.23.
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How long will 
Sec. 504 apply?

• Until loan forgiven or repaid BUT
• If minor adjustment made, may be 

impossible to withdraw it;
• You may have to provide minor 

adjustment as long as student enrolled;
• Scenario:  Student A requests same 

minor adjustment before loan forgiven 
or repaid and school grants requests;

• Can school withhold similar adjustment
for Student B?  Discriminatory under 
ADA? 
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What 
are“Minor 
Adjustments”?

• Independent school to provide “minor 
adjustments”

• No definition, but lower standard than 
public school obligations under Section 
504

• Less burdensome than “reasonable 
accommodations”?  May be similar.
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Examples of “minor adjustments”
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Extended time (“Time 
and One-Half”) for 
assessments and 

classwork

Computer use for 
assessments and 

classwork

Quiet Space/Reduced 
Distractions for 
assessments

Small group and 
individual testing for 

major exams
Preferential seating

Second set of books
Four-function 

calculator on math 
assessments

Note-taking support-
this comes in the form 
of teacher notes and 

powerpoints or buddy 
notes

Use of recorded books 
and materials, such as 

audiobooks

Assistance with 
chunking/breaking 
down assignments

Frequent breaks
Large print text with 

white space for vision 
impairments

Reinforcement of 
directions in both 

visual and auditory 
forms

No scantrons on 
standardized tests (no 
bubbling/transferring 

answers)



What may not be “minor adjustments”?
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Special 
education/IEPs Additional staffing Costly changes

Establishing new 
program

Disrupting other 
students

Putting health or 
safety of other 
students at risk

Modifying core 
academic 
requirements



Management strategies for Sec. 504

• Call plan“School learning plan” or 
“School educational plan”, not IEP to 
differentiate from public school 
obligations

• Follow Sec. 504 grievance process.
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Cost- benefit analysis for PPP loan for independent schools

• NAIS/NBOA advocating for relief.

• Talk to your Board.
• Important decision to take FFA with consequences.

• Learn more about compliance obligations before you accept 
PPP $$

• Are benefits of accepting the loan greater than risks?
• Balancing $$$ with short-term compliance obligations.

• Significant, expensive burden to comply with federal laws.

• Individual decision for each school – not an AIMS or Connie 
Baker decision or recommendation.  Both yes and no are 
valid responses.  No right or wrong.
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AIMS creating pathway for schools 
to come into compliance by 
tweaking, revising existing policies. 
Package to review, revise existing 
policies, procedures.
Compliance webinar for training
Details forthcoming soon.

Compliance
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Who decides 
when to 
reopen? 

• Governors, Mayors, schools will determine 
when safe to reopen with help of medical, 
scientific experts (not politicians).

• Prevalence of local, state-wide infection, 
testing availability will to contribute to 
recommendations by experts, authorities.
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Standard of 
care for 
school 

• School required to comply with standard of care of 
reasonable, not perfect school.

• Reasonable not the same as perfect. Not required to follow 
best practices.

• Schools should not be liable if they follow reasonable 
practices, guidelines of consultants, and document actions. 

• Documentation for court/jury reviewing 3 years later. 

• Follow, retain, document guidelines on cleaning campus 
(CDC guidelines), protecting employee and students 
(government authorities, consultants, CDC, EEOC, OSHA), 
testing (governmental authorities, consultants).

• Will record reflect you took reasonable steps to keep 
employees, students safe?
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Restart 

Standard of care to prevent harm, spread 
of infection for employees, students.

Not obligated to eliminate all risks.

.



Objective in 
Restart –
keep kids, 
employees 
safe, general 
good will

37

Will parents feel it is safe to send kids back to campus?

Will staff feel safe to return?

https://www.eeoc.gov/coronavirus/ is one example of government 
resource for  safety issues for employees

https://www.eeoc.gov/coronavirus/


The look of 
Restart before 
vaccine.

• Take everyone’s temperature daily
• Masks and gloves for all, at least in 

beginning until prevalence determined.
• Ask re: testing, health status of 

employees, students.
• Should school arrange for testing for 

community? 
• Fitness to return to school.
• Policies for contact tracing.
• No school assemblies, break rooms
• Rethink food service, central eating space.
• No large gatherings.
• No handshakes, hugs, greetings.
• www.ShulkinBlog.com
• https://shulkinblog.com/f/can-children-

get-covid-19-implications-for-schools
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Denmark 
reopened 
schools

• Reconfigured classrooms

• Desks 6 ft apart 

• Multiple entrances in small groups closest to 
classrooms, 

• Classes divided into smaller subgroups with aides

• Kids play only with other kids in same class outside

• One teacher for each group, no switching

• Physical distancing, play in small groups

• Instruction outside as much as possible

• Handwashing every hour

• No parents can visit

• Teachers cannot gather together

• Library closed
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Restart before 
vaccine
Social distancing practices everywhere, including 
buses, bathrooms, carpool line, playing fields.

Smaller classes in non-classroom space.

Screen visitors, employees on health issues.

Question employees, students on travel.

Stagger classes, arrivals, staff to maintain social 
distancing.

Regular, frequent surface cleaning, disinfection, 
enough supplies and people.

Which sports will be safe.

Follow CDC guidelines on disinfecting schools.

Can small children socially distance?
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OSHA guidelines for employers 

• Step 1:  Develop an Infectious Disease Preparedness and Response Plan to identify  sources of 
exposure of COVID-19 in school, consider employees' individual risk factors, implement federal, 
state, and local recommendations as  contingency plan for outbreaks within school.

• Step 2: Implement Basic Infection Prevention Measures such as handwashing, had wipes, tell 
sick employees to stay home, establish staggered shifts to increase physical distancing, 
discourage employees from using others’ phones, desks, offices and use EPA approved products
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OSHA guidelines

• Step 3:  Implement Workplace Controls, which may 
include: installing high-efficiency air filters, physical 
barriers, such as clear plastic sneeze guards, 
increasing ventilation rates; posting hand-washing 
signs in all restrooms; and providing employees 
with education, training on risk factors and 
protective behaviors.

• Step 4: Provide Personal Protective Equipment 
(PPE) to all Exposed Employees. Determine which 
PPE each employee needs based on  respective 
exposure risk of each job type, provide applicable 
PPE to keep employees safe.
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Insurance policies
• Policies unlikely to be applicable due to pandemic, but may 

have coverage for specific events:
• Workers’ compensation policy if illness is occupational and 

contracted during employment
• General liability insurance for persons and damage to 

property of third party for which school is liable;  may 
exclude pandemic or virus

• Property/business interruption requires physical loss or 
damage to covered property; may exclude virus.

• Environmental insurance for “pollution condition”
• Management liability
• Travel accident policy  

• TALK WITH INSURANCE BROKER TO UNDERSTAND COVERAGE, OPTIONS
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Let’s take a breath during global 
pendemic disrupting your world
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Disclaimer – not 
legal, medical or 
public health 
advice; subject 
to change.

• These slides are provided only for 
education and information 

• Not legal, medical  or public health advice. 
• Schools should not rely on, or act on the 

basis of these slides.  
• You should get legal advice from the 

school’s own attorney.
• The information on these slides is subject 

to change and may become outdated in a 
single day. 

• Check with your school attorney for the 
latest information. 
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QUESTIONS Q and A
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